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memorandum for the secretary 

THROUGH: S/S 


FROM: 


L - Leonard C. lieeker 


SUBJECT: Legal Bra is for United States and 

South Vietnamese Air Strikes 


The attached memorandum considers the legal basis for 
Uniced States and South Vietnamese air strikes on target 
areas in Lorth Viet-Nam. The memorandum develops a justi- 
fication based on collective self-defense against Barth 
Vietnamese aggressive conduct amounting to armed attack; »_ 
Lhe right of collective self-defence is recognised in 
Article 51 of the United Nations Charter. I he memorandum 
avoids reliance on theories of reprisal or retaliation , 
which are less readily available under contemporary inter- 
est renal law than they were before the Charter. 

There would, moreover, be some inconsistency in U.S* 
reliance on reprisal or retaliation with respect to Vie t- 
Kam when ve have been publicly critical of such justi- 
fications in other circumstances — for ex-tsnplc, in the 
Rear East in situations involving Israel and the Arab 
states . 

There is the further consideration that a legal analys 
based on self-deiensa is politically more appealing in 
presenting our case to other governments and in the court 
of public opinion around tha world. 
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Legal Basis for United States Actions Against 


Norm yxcu-Ltciiu 


^7 / 

.. 


The Issue 


This memorandum considers the question whether 
recent United States-South Vietnamese actions against military 
targets in North Viet-Nam are justified, in international law, 
particularly in light of the United Nations Charter and the 
1954 Geneva Accords on Viet-Nam. It concludes that these 
actions are fully justified. 


The Facts 


A. Recent Incidents 

On February 7, Viet Cong forces attacked South Viet- \ 

r* 

Nam air bases in Pleiku and Tuy Hoa, two barracks installations ^ 

in the Pleiku area, and a number of villages in the vicinity 

of Tuy Hoa and Nha Trang. Numerous casualties were inflicted. ^ 

Since February 8, a large number of South Vietnamese and United *• 

/ 

States personnel have been killed in an increased number of 
Viet Cong ambushes and attacks. A district town in Phuoc Long 

P" 

province was overrun, resulting in further Vietnamese and 

\ 

United States casualties. In Qui Nhon, Viet Cong terrorists in 
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an attack on an American military billet murdered Americans 

and Vietnamese.. .In addition, there have been a number of 

• • « 


mining andjottii Attacks on bridges and railways In South 
Viet-Nam as well as assassinations and ambushes involving South 


Vietnamese civil and military officials. 


The Governments of the Republic of Viet-Nam and the 
United States consulted and agreed on the necessity of taking 
prompt action to meet these attacks. Accordingly, on February 7, 
8 and 11 United States and South Vietnamese air forces carried 
out attacks against military facilities in the southern area 
of North Viet-Nam. These military installations have been - - 
used by Hanoi as major training and staging areas for armed 
cadres infiltrating from the north into South Viet-Nam. 


B. Background 

In 1954, agreements were concluded in Geneva for 
the cessation of hostilities in Viet-Nam, Laos, and Cambodia. 
These Geneva Accords divided Viet-Nam by establishing a 
provisional military demarcation line. The agreements provided 
for the complete cessation of all hostilities in Viet-Nam and 
for the withdrawal of the forces of either party from the 
territory under the control of the other. The Accords required 
the parties to ensure that the zones assigned to them were not 
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used for the.jre§pmption of hostilities or to further an ag- 

■ ’ -iu. • • • 

gressi\^^>l.{pyi.. They a - so required the parties--and North 
Viet-Nam was a signatory--to respect the territory under the 
control of the other party and to commit no act and undertake 

no operation against the other party. 

From the beginning, it was apparent that North Viet- 

Nam sought to subvert South Viet-Nam in utter disregard of the 
1954 Geneva Accords. Arms and ammunition were cached throughout 
the south. Key guerrilla forces were ordered to 'remain intact 
in South Viet-Nam. Political agents were left behind to 'promote 
Hanoi's cause. In the ensuing years, these elements gradually 
emerged and turned to the use of force and terror against .the 
Government in Saigon. 

By 1959, the guerrilla units in the south were being 
reinforced by the infiltration of both men and materiel from 
North Viet-Nam. Infiltration from the north has increased rapidly; 
up to 34,000 armed and trained personnel have moved into South 

Viet-Nam from the north since 1959. Military operations in the 

\ 

south have been directed, staffed and supplied in crucial 
respects from Hanoi. These activities on the part of North 
Viet-Nam were documented in "A Threat to the Peace," a publi- 
cation issued by the Department of State in December 1961. 
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Shortly thereafter, in a special report of June 1962, the 
International :Cjintcul Commission in V'.et-Naia concluded that 

i' V- • « • 

7 : • • • • 

"there wiw* "sufficient evidence to show beyond reasonable doubt" 
that these violations by North Viet-Nam had occurred. 

To meet the threat created by these violations of the 
Geneva Accords and by North Viet-Nam' s aggressive intervention 
contrary to general international law, the Government of the 
Republic of Viet-Nam requested United States assistance. We 
had been providing Viet-Nam since 1950-1951 with both economic 
and military aid. This assistance was continued after the con- 
clusion of the 1954 Geneva Accords, within the limitations pres- 
cribed by those agreements. It had become apparent, however, 
by 1961 that limited assistance was not sufficient to meet the 
growing Communist threat. Consequently, in 1961, the Govern- 
ment of the Republic of Viet-Nam requested additional aid" from 
the United States. The United States responded with increased 
supplies and with larger numbers of training and advisory 
personnel to assist the Vietnamese forces in prosecuting the 
war agaijist ..the Viet Cong. This response was proportioned with 
the design of sustaining Viet-Nam in its defense against ag- 
gression without extending the conflict beyond the borders 
of the country. 
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The Communists,. however, increased their intervention 
without regard to obligations under international law and inter- 
lJ 5gi*efpients by which they were bound. They stepped up 

Stance 'from the nortn ana increased the use of neigh - 

• ■ - 

boring Laos as an infiltration route, in violation of the 
freshly concluded 1962 Geneva Agreement for the Settlement of the 
Laotian Question. 

In August 1964, the North Vietnamese launched a 

direct attack against United States vessels on the high seas 

in the Gulf of Tonkin. We responded, in self-defense, by 

striking the bases from which the attacking North Vietnamese 

£ * 

torpedo boats operated and by destroying oil storage facilities 
used to support these bases. 

The Viet Cong attacks since February 7 are part of 
a continuing aggression made possible only by North VietrNam. 

As indicated, the North Vietnamese have trained and dispatched 
cadres to the south and provided direction and supplies to the 
Viet Cong. In more recent months they have sharply increased 
the infiltration of men and equipment into the south, and 
' virtually. all personnel now coming in are natives of North 

W* 

Viet -Nam. What began as covert and indirect aggression has 

become open armed aggression. This aggression has been carried 
out across the internationally agreed demarcation line of 1954 
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between North and South Viet-Nam, and across international 
fronti^pjsJbft'i^epr Viet -Nam and Laos . 



Ill 


International Law 
The U.N. Charter 

The recent Viet Cong attacks were not, as has been 
seen, an isolated occurrence. They were part of a continuing 
armed aggression directed by North Viet-Nam against South Viet- 
Nam in violation of international agreements and international 
law. 

This being the case, what are the Republic of Vieti-* 
Nam and the United States entitled to do under international 
law by way of response? 

Under international law, the victim of armed ag- 
gression is obviously permitted to defend itself and to organize 
a collective self-defense effort in which others who are willing 
may join. This right is recognized in Article 51 of the United 
Nations Charter. Article 51 states that 




"Nothing in the present Charter shall impair the 
inh^enC' right of individual or collective self-defense 
if alarmed attack occurs against a member of the United 
NaCioilS, until the Security Council has taken the measures 
necessary' to maintain international peace and security. 
Measures taken by the members in the exercise of this 
right of self-defense shall be immediately reported to 
the Security Council and shall not in any way affect the 
authorit> and responsibility o£ the. Security Council 



COPY LBd LIBFtA 



under the present Charter to take at any time such 

j. it deems necessary in oraer to maintain or 
'if' international P®*' c ' 2 snci security.' 1 

zZt' 

seen above, the whole course of conduct of North 
Viet-Nam, particularly as it has evolved in recent months, 
adds up to open armed attack within the meaning of Article 51-- 
armed aggression carried on across international frontiers. In 
these circumstances , South Viet-Nam has requested and received 
assistance from the United States and other nations in a col- 
lective defense effort. 

The question may be raised as to the .applicability 
to the Viet-Nam situation of Article 2, paragraph 4, of t*i 
Charter. Article 2, paragraph 4 .provides -that 

r, All members shall refrain in their international 
relations from the threat or use of force against the 
territorial integrity or political independence of any 
state, or in any other manner inconsistent with the 
purposes of the United Nations." 

In the first place, it is plain that the use of force against 
territorial integrity and political independence has been ini- 
tiated by North Viet-Nam and not by anyone else. Secondly, 
par<^^S-^"of Article 4 of the Charter does not place an 
absolilrt^' prohibition on the use of force. It implicitly permits 
the use of force in a manner consistent with the purposes and 
principles of the Charter. Moreover, the Charter itself 
specifically provides for the use. of force in certain circumstance; 


<a; : c. i S/u. 
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fhe United Nations itself, action through 
,jiLs and action in self-defense. The actions 
ftes and the Republic of Viet-Nam, being de- 
fensive in character and designed to resist armed aggression, are 
consequently consistent with the purposes and principles of the 
Charter and specifically with Article 2, paragraph 4. 

It was as a measure of self-defense under Article 51 
that the United States responded in August 1964 to the North 
Vietnamese attack on our vessels in the Gulf of Tonkin. Those 
measures were immediately reported to the Security Council 
accordance with Article 51. The Security Council did not 
to take any action to maintain or restore international peace 
and security in the area. Indeed, North Viet-Nam refused to 
participate in the deliberations of the Security Council and 
explicitly denied the right of the Council to examine this problem, 
The attacks against South Viet-Nam have mounted in 
intensity since August, culminating in the recent attacks and 
acts of ferror. In these circumstances, it was mutually agreed 
betvee^j^H^ Government of South Viet-Nam and the United States 
Govemment^that further means of providing for the collective 
defense of Soutlj Viet-Nam were required. Prompt defensive 
action was decided upon, and on February 7, 8, and 11 air strikes 
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were made against the supply bases and assembly points in North 


Viet -Nam fr 


carried; 


response 


f the aggression against the south was being 
.ions taken constituted a limited and measured 
the situation that produced it. Again, these 


measures were immediately reported to the Security Council in 
accordance with Article 51 of the United Nations Charter. As 
yet, the Council h^s taken no action to maintain an effective 
peace in the area. Until the regime in Hanoi decides to crease 
its aggressive intervention in South Viet-Nam, and until 
effective steps are taken to maintain international peace and 
security in the area, the Governments of the United States 
and the Republic of Viet-Nam have every right to ^r>r>ftpvw» 
their individual and collective self-defense against the 
Communist armed aggression coming from North Viet-Nam. 


The Geneva Accords 

It has been demonstrated that the North Vietnamese 
have repeatedly violated the 1954 Geneva Accords in a most 


serious ai 


ggcant manner. In so doing, of course, North 


Viet-Nam ia^M^^ng-.an international Agreement which it 

• « 

signed and by which it is bound. In addition, by the 
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continued presence in neighborine Laos of North Vietnamese- 
forces and their use of Laotian territory for infiltration 
f North Viet-Nam is violating solemn 

^J||h it undertook in the 1962 Geneva Agreements 
to refrain from such activities. 

In these circumstances, international law. recognizes 
the principle that a material breach of a treaty by one party 
entitles other parties at least to withhold compliance with an 
equivalent, corresponding or related provision until the other 
party is prepared to observe its obligations. 

The actions of the Republic of Viet-Nam and. the$~; 

,g\ 

United States are fully consistent with this principle. -NujFjt 
Vietnamese violations of the Geneva Agreements have created an 
immediate danger to the continued independence and integrity of 
the Republic of Viet-Nam. The response of South Viet-Nam and 
the United States is designed to meet this threat created by 
North Viet-Nam' s disregard of the Accords. The extensive North 
Vietnamese violations certainly justify South Viet-Nam at least 
to withhold compliance with those provisions of the Accords which 

' ' - M-- 

' ^ lability to protect its very existence. Both South 


J 



Viet-Nam and the United States have made clear that the actions 
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Mr. Crockett 
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All offices in L 


S/F - Mr. Rostow 
H Mr. Lee 

AF - Governor Williams 
EUR - Mr. Tyler 
NEA - Mr. Jernegan 
A - Mr. Porter 
E - Mr. Johnson 
INR - Mr. Hughes 
10 - Mr. Cleveland 
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